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DISTRICT::DHUBRI 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

HATSINGIMARI 

 

PRESENT: - SRI TARUN DEY, AJS 

Sub-Divisional Judicial Magistrate (M),  

Hatsingimari 

GR 1049 of 2012 

State Of Assam ............AmerjanBewa(Informant) 

-Versus- 

1. Zakir Hussain 

2. Hashem Ali 

3. Sahinur 

ofVill:- Kalapani,P.S:-Mankachar, Distt. S.Salmara-

Mankachar.......... Accused 

 

U/Sec341/352/354/34 I.P.C. 

COUNSELS: 

FOR the Prosecution: -  Mr.A. Rezzak, Learned Addl.P.P 

FOR the Accused    :-Mr.A. Alom, Learned Advocate 

 

DATE OF EVIDENCE    :-18.03.16, 27.04.16, 08.06.16, 04.08.16, 26.10.16 

DATE OF ARGUMENT   : -01.06.19 

DATE OF JUDGMENT :-14.06.19 

 

J U D G M E N T 

 

1. The prosecution case as disclosed from the written complaint dated 

02.08.12,filed by the informant is that on 21.07.12, at about 6 PM, the 

accused persons armed with sharp weapons entered into the house of the 

informant and intended to rape her. When the son of informant, namely 

Akhtar Hussain came forward to rescue the informant, the accused 

persons assaulted him in different parts of his body. The accused persons 
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also assaulted the informant together with her son. In the occurrence the 

right leg of the informant got fractured. When both of them raised alarm, 

the neighbouring people reached there and rescued them. But during that 

time, the accused persons snatched gold and silver ornaments from the 

body of the informant and fled away threatening that they will kill her if 

any case is filed against them.Hence this case. 

 

2. On receipt of the complaint, the Court forwarded the case to Mankachar 

P.S. for registration, investigation and submission of F.F. Accordingly the 

case was registered atMankacharP.S. vide case no. 370/12 u/s 

354/326/382/506 IPC. After investigation, the police submitted charge-

sheet against accused personsu/s 341/352/354/34IPC. This court took 

cognizance on police report and issued summons to the accused persons. 

 

3. On appearance of the accused persons, the relevant copies were supplied 

to the themand after hearing both sides, the particulars of offences 

u/s341/352/354/34 IPC had beenread over and explained to the accused 

persons, to which they pleaded not guilty and claimed to be tried. 

 

4. In course of trial, the prosecution side examined5 (five) witnesses, who 

were duly cross examined and discharged.The prosecution could not 

procure attendance of I.O before Court for a long time after getting 

several opportunities.Finally the evidence of the prosecution had been 

closed. The accused persons have been examined U/s 313 Cr.P.Cand their 

statements have been recorded. I have heard argumentsplaced by Ld. 

Counsels of both sides. 

 

POINTS FOR DETERMINATION 

 

After perusal of the Case Record, I have found the following points for 

determination: 
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I) Whether the accused personson 21.07.12 at 6PM, wrongfully 

restrained the informant and her son Akhtar Husain in front of 

their house in furtherance of common intention? 

II) Whether the accused persons on the same date, time and place 

used criminal force of the informant with intent to outrage her 

modesty in furtherance of common intention? 

III) Whether the accused persons on the same date, time and place 

used criminal force on the son of the informant, namely Akhtar 

Hussain, in furtherance of common intention? 

 

DISCUSSIONS, DECISION AND REASONS THEREOF 

 

5. To arrive at a judicious decision, I have carefully gone through the 

materials on record, including evidence recorded and in the light of 

arguments heard, appreciated the evidences  as follows: 

 

6. The Court has in its disposal the evidence of five witnesses. The P.W. 1 is 

the informant, the P.W. 2, 3 and 4 are villagers of the informant, the P.W. 

5 is the son of the informant. Let me look into the germane evidences on 

record. 

 

i) The P.W. 1 AmirjanBewa deposed that at the relevant date and time of 

occurrence, the accused persons entered into her house and tortured her. 

The neighbourer Jayda Khatun and her son Akhtar came to save her. The 

accused persons in the meantime took away Rs. 25,000/-, gold earring, 

silver chain from her house. The accused persons caused fracture injury 

on her right knee. In her cross examination she admitted that she lodged 

the complaint after 2/3 days of occurrence before Court, instead of 

lodging ejahar at P.S. NurJahan, Kajim Uddin and Goffar live nearby her 

house. Jayda was present at the time of occurrence. Monirul came after 

the occurrence. She further admitted that she had a previous enmity with 

the accused persons over dispute of getting job of father of accused Jakir. 
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ii) The P.W. 2 MomirulIsalm deposed that there was love affair between 

Akhtar Hussain and sister of accused Zakir. But, she got a marriage 

proposal from another person. Then Akhtar told that he will not allow the 

marriage. On that dispute there had been an altercation amongst mother 

of accused Zakir, namely SurjaBhanu, sister of accused Zakir, namely 

Rejina, the informant, her son and Aklima in front of the house of 

informant. Later the accused persons were also involved in the 

altercation. In his cross examination, he admitted that there is a dispute 

between both sides over job of father of the accused Zakir, who died in 

harness. He categorically stated that the accused persons did not enter 

into house of the informant that day, nor did they assaulted her. 

 

iii) The P.W. 3 Amirul Islam deposed that at the relevant time of 

occurrence, he heard hue and cry from the house of informant and when 

he came out of the house, he saw accused persons assaulting the 

informant. Many other people also assembled there. The dispute started 

over employment matter between informant and Zakir. In his cross 

examination, he admitted that he is neighbourer of the informant. He had 

come to Court that day with the informant. The quarrel took place in font 

of house of informant. He does not know as to who tore the clothes of 

informant. The defence challenged the witness suggesting that he and 

Akhtar Hussain broke the marriage proposal of sister of accused Zakir, 

which he denied. The witness also denied the suggestion of defence that 

he stated before police that the occurrence originated from dispute of 

marriage of sister of accused Zakir and Akhtar Hussain. 

 

iv) The P.W. 4 Jaida Khatun deposed that at the relevant date and time 

she heard hue and cry from the house of informant. When she went there 

she saw mother of Zakir was pulling hair of the informant and made her 

down the ground. Later the neighburers reached there and she also left 

the place of occurrence. In her cross examination, she admitted that the 

quarrel was between females only. The accused persons went to the 
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place of occurrence afterwards, but she did not saw marpit by accused 

persons.  

 

v) The P.W. 5 Akhtar Hussain deposed that at the relevant date and time, 

he came home playing football. He saw accused Zakir assaulting his 

mother with lathi. Accused Hasan Ali tearing off clothes of the his mother. 

Accused Sahinur came with dagger. When he retrained him, the accused 

assaulted him as well. Then they raised hue and cry, hearing which the 

fellow villagers reached there and then the accused persons ran away. 

His mother was treated at Hatsingimari hospital. The police seized the 

torn clothes. In his cross examination, he admitted about dispute 

between his mother and Zakir over incumbency of grade IV post in school 

of village. He also stated that Monirul and Jayda came to place of 

occurrence just at the time of occurrence. The defence suggested that 

some vital statement of his evidence are not there in his previous 

statement made before the police, which the witness denied. 

 

vi) I am adding here the statements of accused persons during their 

examination u/s 313 CrPC. According to Zakir, there was dispute between 

him and informant over incumbency of a grade IV post in village school, 

in which his father was working. Presently, he is doing the job. According 

to him, the informant filed the case due to that grudge. He also states 

that the accused Sahinur is his brother and accused Hasan Ali is his 

maternal uncle. He further stated that accused Amirul is brother of 

informant. He denied all the allegations of the witnesses. 

 

7. Let me start my discussion on the credibility of the informant in this case. 

In her complaint, she stated that the accused persons trespassed into her 

house, attempted to rape her. When her son Akhtar came to save her, 

the accused persons assaulted both her and the Akhtar. She got injury at 

her right leg. The accused persons took away her ornaments. But the 

police submitted charge sheet u/s 341/352/354/34 IPC. So, the trespass, 

voluntary causing hurt and the theft ingredients have not been made out 
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in the charge sheet. Meaning thereby, the police after investigation, has 

not found evidence of those elements of allegations of informant. So, at 

the very threshold, those statements of informant is assumed to be 

exaggeration. Now, when I come to evidence of informant, I find that she 

omitted about assault on her son Akhtar by accused persons.She added 

theft of Rs. 25,000/- by accused persons. Such contradiction leaves a 

smell of doubt in my mind in the very beginning. According to her, she 

sustained injury at her right leg. But there is no medical report in support 

of her statement. She also stated that villagers rescued her from the 

clutches of the accused persons, but I find that no such villagers were 

examined by prosecution. The villagers who were examined by 

prosecution did not support her version of the occurrence. According to 

P.W. 2, there has been only altercation between both parties and noting 

more. He also stated that the accused persons neither entered into house 

of informant, nor assaulted her. According to P.W. 3, the mother of 

accused Zakir pulled hair of informant and made her down the ground. 

She also stated that the accused persons neither entered into house of 

informant, nor assaulted her. Whereas, according to informant, these two 

witnesses saw the occurrence. This has created further doubts in my 

mind about the occurrence as alleged by P.W. 1/informant. 

 

8. Now. Let me move towards the evidence of P.W. 3 Amirul Islam. 

According to him, he saw accused persons assaulted the informant. 

However, he omitted to state as to who and how they assaulted the 

informant. He also omitted to mention the presence of Akhtar Hussain in 

the place of occurrence. Such omissions can be termed as contradiction 

from the P.W. 1. When two eye witnesses contradict each other in 

respect of scene of occurrence, doubt arises in respect of either 

witnesses. So, the evidence of P.W. 3 also looks doubtful. 

 

9. The P.W. 5 Akhtar Hussain contradicted from both P.W. 1 and P.W. 3. 

None of the P.Ws except the P.W. 1 stated that he was there at the place 

of occurrence. Whereas, he also named P.W. 2 and P.W. 4 to be present 
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at the time of occurrence. According to him, the accused persons 

assaulted the P.W. 1 and when he interfered, they assaulted him as well. 

But, the P.W. 1 remained silent as to whether the accused persons 

assaulted him. The P.W. 3 on the other hand remained silent about 

presence of P.W. 5 in the place of occurrence. This has created doubt 

about the presence of the P.W. 5 in the place of occurrence. 

 

10. When an occurrence takes place in an open place in thickly populated 

area, it is natural that the same would be witnessed by neighbourers. In 

the case in hand, the witnesses stated that neighbourers saw the 

occurrence. But those people contradicted with the P.W. 1, 3 and 5 in 

respect of the occurrence. The P.Ws who implicated the accused persons 

are related to each other. So, their evidence cannot be relied without 

support from independent witnesses. 

 

11. All the witnesses stated that the parties had previous enmity over dispute 

of incumbency of a grade IV post in school of village. The element of 

previous enmity is like a double edged weapon. When the prosecution 

evidence is convincing, the previous enmity can be presumed to be the 

reason of the occurrence. Whereas, when the evidences are doubtful, the 

previous enmity can be presumed to be the reason of false prosecution. 

In this case, the prosecution evidences are doubtful and as a result, this 

is leading a presumption that the previous enmity might be the reason of 

exaggeration of actual occurrence and false allegation against the 

accused persons. 

 

12. When an occurrence is reported promptly to the police or Court, a natural 

presumption remains in mind that the version of prosecution is free from 

exaggeration and embellishment. But, when there is delay in reporting 

the occurrence, without proper explanation of the delay, a thought comes 

in mind that the informant got time to fabricate the actual occurrence and 

he might have done the same. In the case in hand, there has been a 

delay of 7/8 days in lodging the complaint. So, naturally, a doubt arises in 
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mind that the version of informant might be after-thought and planned 

one. 

 

13. The fundamental rule of criminal jurisprudence is that the guilt of the 

accused persons are to be proved beyond reasonable doubts. Let me 

make it clear that I am dealing with questions of wrongful restraint by 

accused persons, criminal force on informant with intent to outrage her 

modesty, criminal force on the son of the informant. In the present case, 

I have gained an idea that there has been altercation between both sides 

over a previous dispute. But, during my appreciation, I do not find any 

concrete and reliable evidence to show that the accused persons 

wrongfully restrained the informant, or they used criminal force on the 

informant with intent to outrage her modesty, or they used criminal force 

on the son of the informant.  

 

14. From my above discussion,it is held that the prosecution has failed to 

prove the allegations against the accused persons beyond reasonable 

doubts. Hence, the accused persons Zakir Hussain, Hasan Ali and Sahinur 

Islamareacquitted of the charges and be set at liberty forthwith. 

 

15. The bail bonds shall remain in force for a period of 6 months. 

 

Judgment is pronounced in open Court and given under the hand and  

 seal of this Court on this the 14thday ofJune, 2019. 

 

      TARUN DEY 

      Sub-Divisional Judicial Magistrate(M) 

Hatsingimari 
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Appendix 

Prosecution witnesses: 

1. P.W.1-AmirjanBewa 

2. P.W. 2 Monirul Islam 

3. PW. 3 Amirul Islam 

4. P.W. 4 Jayda Khatun 

5. P.W. 5 Akhtar Hussain 

 

Prosecution Exhibits: 

Ejahar 

 

Defence witnesses: 

Nil 

Defence Exhibits: 

Nil 

 

TARUN DEY 

      Sub-Divisional Judicial Magistrate(M) 

Hatsingimari 
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Assam Schedule VIII, Form No.127 

High Court Criminal Form No.(M) 106 

ORDER-SHEET FOR MAGISTRATE’S RECORDS 

DISTRICT: DHUBRI 

IN THE COURT OF TARUN DEY, A.J.S.,S.D.J.M(M), HSM 

GR 1049/12 

Sl. 

No. 

Date Order Signature 

 14.06.19 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The accused persons are present. 

 

The Judgment is written in separate sheets and 

tagged with C/R which is pronounced in open Court. 

 

It is held that the prosecution has failed to prove the 

allegations against the accusedpersons beyond 

reasonable doubts. 

 

Hence, the accused Zakir Hussain, Hasan Ali and 

Sahinur Islam are acquitted of the charges and be set 

at liberty forthwith. 

 

The bail bond shall remain in force for a period of 6 

months. 

The case stands disposed on contest. 

 

 

 

 



 STATE OF ASSAM VS. ZAKIR HUSSAIN AND ORS. 

 

11 GR 1049/12 

 

 

 

02.04.19 

At 4 PM 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


